traditional anti-discrimination law is not well-suited to detect or redress implicit bias and other subtle dynamics of discrimination. 4 Recently, U.S. activists, scholars, and policy makers have turned their attention to one notable effort to address the gender gap in management: gender quotas for corporate boards of directors. Twelve European countries have pioneered quotas in this context. France, Italy, the Netherlands, Norway, and Belgium now have mandatory quotas ranging from 30%-40%. Spain, Germany, Denmark, Finland, Greece, Austria, and Slovenia have voluntary quotas, and Germany and the EU are considering legislation to mandate quotas. 5 Gender quotas for corporate boards represent an intriguing option, even if the case for quotas is not airtight. The argument for gender quotas rests on a number of empirical propositions, all of which remain contested. Scholars cannot yet show definitively whether gender quotas shatter the glass ceiling or improve board decisionmaking or business performance. Indeed, critics worry that quotas could produce a backlash, if female appointees are tokens or if female directors are untrained or inexperienced, but these claims, too, await further empirical investigation.
What is certain, however, is that gender quotas represent the kind of structural change that could alter business practices that exclude women from leadership roles. Social psychology has demonstrated that gender discrimination flourishes when institutions allow actors to give free reign to stereotypes and to unconscious biases. 6 We now know that, to be effective, anti-discrimination measures must aim to alter business prac- (2005) BOARDS, GOV.UK, https://www.gov.uk/government/uploads/system/uploads/attachment_data/file /31480/11-745-women-on-boards.pdf (recommending that UK firms set targets for female board members and that UK rules should encourage disclosure of board composition).
6 See Kang, supra note 4.
tices to inform actors about these biases and to limit the effects of bias on hiring, promotion, and the distribution of rewards in the workplace and in society. 7 Still, gender quotas may seem a cultural and legal oddity in the United States; a European transplant unlikely to take root here. Whether gender quotas violate the U.S. Constitution's Equal Protection Clause, for instance, is a serious issue. 8 But even if a quota could survive constitutional scrutiny, gender quotas for corporate boards seem to represent the kind of intrusive state regulation of business that our nation's laissez faire ideology seems to reject. 9 The United States is inhospitable to central planning and industrial policy, and its weak union infrastructure and hands-off corporate governance tradition would seem to offer no launching pad for gender quotas. American ideals of free markets, investor choice, and employment at will sit uneasily, to put it mildly, with the notion that the state should dictate to investors the gender of the decisionmakers entrusted with the management of their money.
But a closer look at U.S. institutions reveals that the cultural and legal mismatch is not as severe as it may first appear. In this paper, I suggest that gender quotas, if designed with sensitivity to exceptional U.S. institutions, could fit comfortably with U.S. law. To illustrate, I offer two examples: the role of taxation in U.S. business regulation, and the role of nonprofits in the economy.
Begin with the surprising degree to which the United States regulates business via the tax law. Despite many public statements (and academic studies) pronouncing the United States a laissez faire economy, the United States actually engages in heavy-handed and expensive regulation of business for social ends.
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But for political and ideological reasons, the United States builds its industrial policy into the federal income tax law. In other countries, the tax law is a relatively dry field, concerned mostly with revenue-raising. In the United States, by contrast, the state makes massive expenditures to further social and economic policy under the guise of "tax incentives."
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Once we understand how U.S. law structures its national industrial policy, we can begin to see how gender quotas might mesh with existing legal institutions. This article sketches how tax incentives and penalties, combined with securities disclosure rules, might constitute a quota regime-or backstop a regime enacted via anti-discrimination law. Tax and securities laws have several advantages over other options: they draw upon expertise that already exists in the corporate sector and the government, and they could foster publicity and public accountability.
A second design issue for the United States concerns the application of gender quotas to the nonprofit sector. The U.S. nonprofit sector is notably large, influential, and wellintegrated with business and government. Nonprofits include a huge portion of firms in the health care sector, as well as the vast majority of private educational institutions. Including some of the larger nonprofits in a gender quota could open pathways to leadership for women in academia and medicine as well as business. While tax incentives and securities disclosure rules would not automatically apply to nonprofits, careful design could extend the benefits of tax incentives to that sector as well.
I. GENDER QUOTAS AND U.S. BUSINESS REGULATION
Gender quotas have been justified on several grounds. First, and to my mind most persuasive, is the antidiscrimination rationale.
12 On this view, quotas attempt to alter business structures to pave the way for the integration of women into business leadership. If mandated, quotas would not only create positions for female leaders but would also render salient the issue of gender in business leadership and could help nudge businesses to construct pathways for the develop-11 See text accompanying notes 23-36. 12 See, e.g., Women on Boards, supra note 5 at 17-18. ment of female leaders. 13 A second rationale for gender quotas has also become prominent in the public sphere: the claim is that quotas can improve business performance. For instance, an EU "Progress Report" on the situation of women in business noted that studies find that companies with a greater share of "women at top levels deliver strong organisational (sic) and financial performance." 14 The empirical basis for the higher earnings claim is aggregate data showing that companies with higher percentages of female directors earned more, all else equal. 15 Researchers posit several pathways to better corporate performance. Female board members may better understand the experiences and needs of female workers and customers, for example. 16 Greater diversity among board members may combat the tendency toward groupthink. 17 Still, the claim that gender quotas improve corporate performance is less robust than some advocates admit. Some studies prove only that companies that voluntarily hire female directors perform well. It does not follow that companies forced to hire female directors would reap any benefits at all: indeed, a strong market-efficiency advocate would suppose that existing companies have optimized their mix of directors: those companies that have female directors are those that benefit from their presence, while those that do not have concluded that hiring women would reduce performance.
Indeed, some studies show that mandatory gender quotas lower share prices or earnings. 19 Kenneth Ahern and Amy Dittmar, for instance, found that Norway's gender quota resulted in immediate and lasting declines in stock prices. They infer that prior board selection had been made to maximize value. Ahern and Dittmar also found that the board quotas resulted in younger and less experienced boards. 20 The mixed evidence does not, of course, put the matter to rest. One might argue, for example, that female directors' greater reluctance to lay off workers reflects a praiseworthy social orientation, even if profits and share prices fall. Another argument is that gender quotas may have short-term costs due to new female directors' inevitable inexperience (due to discrimination) but will produce long-term gains, despite the stock market's skepticism reflected in the price drop found by Ahern and Dittmar. But the first claim is a normative proposition, and the second represents empirical speculation. The outcome of the argument awaits a fuller account of how corporations ought to make decisions on matters including layoffs and whether quotas improve performance in the long run.
While we wait for resolution of the unknown, we should take notice of a persistent objection: even if the higher earnings claim were empirically proved, gender quotas would still seem to fit uneasily with the laissez faire culture of business regulation in the United States.
U.S. law typically looks to the invisible hand of the marketplace to regulate business; the oft-repeated assertion is that the market is far better than the government at structuring business. Thus, a U.S.-trained legal economist might suppose that mandating gender quotas is unnecessary: firms that would benefit from greater female representation on boards would already have done so. Firms with lower gender ratios, conversely, must be those firms whose value is maximized without gender diversity. 21 By this stage in the debate, the deeper problem with gender quotas is evident: quotas sit uneasily with deeply-held beliefs (in the United States) about the role of government and law in regulating business. The United States (seemingly) tolerates little government regulation of business. Union representation has reached the vanishing point, and we lack the corporatist institutions that, in other countries, require capital owners regularly to come to the bargaining table to listen to the interests of other stakeholders.
State corporate law strongly illustrates the laissez faire cast of U.S. business law. The United States leaves to the states the primary responsibility for regulating corporate governance, initiating a well-known interstate competition for corporate charters. 22 States by and large have settled on corporate laws that permit wide latitude to investors and managers in structuring corporate rules: the model is "enabling rather than directory" in the service of economic efficiency. 23 It is far more efficient, advocates say, to rely on investors to police their own interests than to suppose that the government can do better. 24 The United States does impose federal securities regulation, but the regime does not aim to regulate the terms of securities; it aims only to mandate disclosure of material facts to investors. 25 Even so, many large firms and large transactions are exempt, and even this degree of regulation has been controversial, with some legal scholars arguing that mandatory federal disclosure rules should be replaced either by market discipline or by competition among jurisdictions offering different securities law regimes. 26 For many legal readers, Exhibit A in the U.S. laissez faire system might be the recent Supreme Court decision in Citizens United, which equated corporate spending with individual free expression. 27 Corporations in the United States, it seems, have an inalienable right not only to hire and fire, but to spend their money as they choose, despite Congressional concern about the impact of corporate spending on the political process.
But despite the deep roots of laissez-faire thinking in U.S. business and academic circles, the law on the ground has a rather different cast. In fact, the United States regulates business pervasively-but distinctively-via tax penalties and subsidies and securities disclosure rules.
Begin with tax incentives and penalties, which are used in the United States more extensively than in Europe. Tax rules have key political advantages in the United States. They preserve the appearance of voluntarism (no company is forced to act in certain ways; they simply must pay higher taxes if they 23 choose one business plan over another). Regulation via tax also has the signal advantage of appearing to cut taxes for business. But, in fact, the tax system spends trillions of dollars of government money to shape business decisions and craft what amounts to an industrial policy for the United States.
This tax-based industrial policy is hidden from the ordinary citizen and even the ordinary non-specialist lawyer, behind the veil of technicalities of the tax law. However, scholars have long noted U.S. exceptionalism in the use of tax law for social-welfare tasks (like subsidizing health care) and business subsidies. 28 Moreover, the business sector is in on the secret: firms, especially large ones, typically pay considerable attention to tax planning, and the dollars at stake are large. Table 1 shows that tax expenditures are roughly 150% the size of the defense budget and 160% the size of domestic discretionary spending. 34 Favored activities that prosper with tax dollars also include low-income housing, credit unions, and life insurance. 35 In addition, enormous subsidies funnel hundreds of billions of dollars every year to the health insurance and pension sectors. 36 The tax law also engages in substantive corporate governance regulation by penalizing corporate decisions deemed socially harmful. One provision, enacted when corporate CEO salaries skyrocketed in the 1980s and early 1990s, limits deductible compensation for top executives to $1 million unless certain good-governance procedures are followed. These provisions include linking pay to performance and requiring approval by outside directors and shareholders. 37 Congress lowered that limit to $500,000 in 2008 for companies receiving TARP relief. 38 These tax rules have been widely criticized. Critics worry that boards rubber-stamp executive compensation and that stock options and other incentive compensation create new management pathologies as executives seek to manage stock prices to improve their own pay. 39 Still, for present purposes 30 The JCT estimates that the deferral of U.S. tax on foreign income costs $87 billion over those five years; see JOINT COMM. ON TAXATION, 112TH CONG., ESTIMATES OF FEDERAL TAX EXPENDITURES FOR FISCAL YEARS 2011-2015 32 (Comm. Print 2012).
31 Id. at 36 (the JCT estimates that the home mortgage interest deduction, the deduction for property taxes, and the exclusion of capital gains on home sales will cost $704.4 billion over the five-year period. Economists believe that much of the value of these provisions is captured by the real estate industry, including brokers, mortgage lenders, and home builders).
32 Id. at 37 (according to the JCT, just one tax benefit for the oil industry, the deduction for income attributable to domestic production, will cost $72.1 billion over the five-year period).
33 Id. at 37 (reduced tax rates for capital gains and dividends benefit the stock market and companies that issue stock; they also benefit real estate. The tax law also regulates business practices in other ways. The law penalizes illegal bribes, kickbacks, and expenditures on lobbying, for instance, adding a tax penalty on top of legal penalties for ordinary fines and antitrust treble damages. 40 Some of the most extensive and explicit business regulation in the tax code applies to nonprofit organizations. IRC Section 501(c) grants an income tax exemption to a wide variety of entities in the health-care, education, religious, and philanthropic sectors. 41 In return for tax exemption, these entities must comply with a host of substantive governance rules. Charities, for example, may not engage in political campaigning, nonprofit hospitals must provide charity care to the indigent, and universities (along with other charities) may not earn more than a de minimis amount of income from commercial activities unrelated to their exempt purpose. 42 In recent years, securities regulation has taken on a more activist coloration as well. Controversially, the Sarbanes-Oxley Act of 2002 engages in substantive corporate governance, including measures governing board responsibilities and increased management accountability for financial disclosures. 43 In 2010, the SEC issued rules requiring firms to disclose board members' qualifications and (as discussed later in this paper) to disclose board diversity policies as well. 44 The distinctive U.S. approach to business regulation suggests directions for integrating gender quotas with existing institutions. State corporate law is likely to be a weak vehicle for mandatory quotas because of interstate competition for corporate charters. A progressive state that enacts quotas may find that corporate charter "clients" migrate elsewhere.
By contrast, firms cannot avoid the federal tax law by moving from state to state; nor can they avoid federal securities laws if they intend to issue equity or debt into U.S. public markets. Tax and securities laws are highly salient to businesses, especially large businesses, which treat tax planning as a core corporate concern and who employ expert internal staffs (as well as external lawyers) to comply with tax and securities rules. Investors too are attuned to tax considerations and might well be interested in knowing whether companies are leaving tax dollars on the table or paying extra taxes.
To illustrate the possibilities, consider three options for the design of a U.S. program of gender quotas:
First, tax incentives and penalties could be useful primary or secondary legal vehicles for enacting quotas. The entire program could be enacted via the tax law through tax incentives for companies that comply --indeed, the program could offer sliding subsidies that increase with increases in female representation (over some critical mass, say 30%). Alternatively, tax subsidies and penalties might reinforce or magnify the effects of a mandate adopted by, say, the EEOC. Tax breaks could be offered as a reward for companies that meet their gender quota early on (before the expiration of a transition period) or that voluntarily comply even though outside the mandated group. Tax penalties might be added to conventional legal penalties for noncompliant companies once the transition period has passed.
Details are, of course, important to design. A standard tax credit would offer no financial benefit to nonprofits or forprofits with low or negative taxable income. By contrast, a refundable tax credit with refundability extended to nonprofits could provide the same financial incentive to all claimants. The magnitude of the credit matters too; further consideration should be given to the merits of a small, symbolic initiative (perhaps combined with the publicity options discussed below) compared to a larger and more costly incentive program.
Second, securities laws could also be used as either the primary or secondary vehicle for quotas. As noted above, the SEC has already required firms to disclose board members' qualifications and to discuss whether board nominating committees consider diversity. 45 This is, to be sure, a weak rule; it does not require firms to consider diversity or to defend homogeneous board appointments. Nor does it require the disclosure of the gender (or race) of existing board members. 46 47 Third, both tax and securities can assist in the publicity that may be important to the success of a gender quota. We should not be overly sanguine about the impact of disclosure on business practices; there is evidence illustrating that disclosure can become routine to both management and consumers rather than highly salient. 48 Still, there are weaker and stronger forms of disclosure rules, and better design, combined with NGO and journalistic attention, can prompt disclosure of and attention to the right information. Tax law may seem an odd vehicle for disclosure because tax returns are traditionally private. But the law could easily require companies --including private companies and nonprofits, neither of which file securities disclosures-to file a special, separate form disclosing the gender content of the boards of directors. That information could then be made available to the press and to advocacy or- 45 ganizations. If tax incentives or penalties exist, the company might also be required to disclose whether the firm benefitted from any bonuses or suffered any penalties. In the case of penalties, a firm would be required to disclose why it was unable to meet diversity standards and how it planned to avoid the penalty the following year. There are, of course, a large variety of design options for a U.S. quota program. My effort here is simply to point out that quotas need not mark a departure from U.S. business regulation but, instead, could fit readily into existing models.
II. GENDER QUOTAS AND NONPROFIT ORGANIZATIONS
Discussions of gender quotas typically target the corporate board, and most existing programs include public corporations or large corporations. But it is worth considering what kinds of organizations should be subject to a mandate or a voluntary effort. In the United States, the nonprofit sector merits particular attention because of its size and its thorough integration with business and government. That is, nonprofits in the United States occupy major sectors of the economy --sectors that, in other countries, are the province of government.
Private philanthropy as a share of GDP is relatively high in the United States compared to Europe: the United States ranks third (at 4% of GDP) among 36 developed and developing countries studied by Johns Hopkins researchers. 49 The civil society workforce is also relatively large in the United States, representing 10% of the "economically active population." 50 The U.S. nonprofit sector encompasses many of the world's largest charities as well as major industries, notably education and health. Table 2 shows that, in addition to public charities, such as the Red Cross, the nonprofit sector includes private foundations such as the Gates Foundation and a variety of other organizations, including advocacy groups like the Sierra Club. 
Surprisingly, the arts and religion represent vanishingly small portions of the U.S. nonprofit sector in dollar terms. As Table 3 illustrates, arts organizations earn just 2% of total nonprofit revenues, while religious organizations earn less than 1%. Health care (60%) and education (16.4%) are the two largest types. Many hospitals are nonprofits, as are virtually every private college and private primary and secondary school in the United States. Nonprofits also play a major role in the health care sector. Sixty percent of community hospitals are nonprofit, as are 50% of hospices and 30% of nursing homes. More than 60% of health insurance plans with more than 100,000 enrollees are nonprofit. 53 And all major colleges and universities are nonprofits in the tax sense: they are either private nonprofits (Harvard and Yale, for instance) or state institutions (the University of Virginia or Indiana University, for example).
The size and scope of nonprofit enterprises in the United States begins to suggest the problem with gender quotas limited to for-profit corporate boards. Restricting gender quotas to the for-profit sector would require Exxon Mobil, for example (a large, U.S.-based public company) to comply with a gender quota while exempting other companies such as the United Way and the American Red Cross, two of the largest U.S. charities. 54 New York Presbyterian Hospital/Weill Cornell Medical Center is a nonprofit --and the country's largest nonprofit hospital with 2,200 beds. 55 Excluding nonprofits from quotas would thus excuse some of the nation's largest and most important businesses from gender equity in the boardroom.
Large corporate businesses are not unique in having severe underrepresentation of women in their top management and governing bodies. Women represent 16% of directors on boards of the Fortune 1000 and about 30% of members of governing boards of private and public universities. 56 The Harvard Corporation (now 1/3 female) 57 or the Yale Corporation (now 30% female) 58 are typical. Thirty percent is surely better than sixteen, but both fall well short of gender parity. 59 By contrast, when we look at all nonprofits, 48% of board members are female. 60 Extending gender quotas to nonprofits would confer three benefits. First, a broad policy would extend the antidiscrimination benefits to a wider swath of female leaders and to sectors of American business. Including universities in the quota system would convey the understanding that discrimination is a systemic problem, and not a pathology limited to corporations.
Second, and relatedly, a critical achievement of a successful gender quota policy will be the development of pathways to leadership for women. The importance of nonprofits in the health care and education sectors means that quotas could play a critical role in opening up avenues for female leadership in academia and in medicine.
Third, a broad policy of this type could also highlight the status of those nonprofits that already have substantial female representation. Offering favorable publicity to good actors would reward their achievement and show others that it is possible to find appropriate female board members.
There are, of course, policy and political tradeoffs. A broad policy potentially expands the class of opponents to quotas and expands the institutions that will worry (genuinely or as a pretext) that quotas will harm performance, forcing the hiring of unqualified directors.
CONCLUSION
To help gender quotas survive their transplant to the United States, we should be attentive to exceptional U.S. institutions. The federal tax code and securities law may be stronger candidates for implementation of a mandatory or voluntary effort than state corporate law. And the prominence of nonprofits in health care and education should prompt us to consider carefully whether some (or all) nonprofits should be subject to quotas as well.
To be sure, gender quotas face a host of design issues. The exemption of privately-held companies, for instance, should be a matter for concern, because many influential companies with large public presences are privately held. Forbes magazine reports that the top 220 private companies account for $1.4 trillion in revenues and 4.2 million jobs. 61 The list of 220 includes such household names as Fidelity Investments and Hallmark Cards. 62 Careful design can assist in addressing pitfalls of gender quotas, including backlash and token appointments. For gender quotas to do more than create a few jobs for a few women, they should help create pathways for women to advance in leadership at all levels. The tax and securities law may be able to assist the process by, for instance, creating rewards and disclosure regimes for female leadership in management below the board level.
Sound design can also help address the worry that quotas will force firms to hire incompetent, untrained, or inexperienced female directors. These complaints may be pre-textual or uninformed in some cases, but in others they reflect genuine concern and knowledge about the relative scarcity of women in certain fields. Several solutions are possible, and a welldesigned regime of subsidies, penalties, and disclosure could amply accommodate them. For instance, a longer transition period may be desirable in certain industries where relatively few women have specialized expertise (e.g., engineering and computer science). Rather than a blanket exemption for certain industries, the law might require firms applying for an extended transition to disclose their reasons for failing to meet the quota and establish, say, a three-to five-year plan for identifying and grooming directors.
